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Belgium
Social Security Updates
There have been some important changes 
in Belgian national legislation that will 
impact international employment condi-
tions.  Furthermore, the scope of the Euro-
pean Regulations on the coordination of 
social security schemes has been extended.   

Limosa obligation for self-employed 
suspended 
Belgian law imposes the requirement of 
prior notification when foreign employ-
ees, self-employed individuals and appren-
tices who are not subject to Belgian social 
security come to work on a temporary or 
part-time basis in Belgium.  Exceptions 
are available depending on the duration 
or nature of the work in Belgium. 

In 2009, the European Commission 
informed Belgium that the requirement 
of a prior declaration with such broad 
scope appeared to be incompatible with 
the freedom to provide services within the 
EU. Failure to convince the Commission 
that the measure was necessary to combat 
social security fraud meant that the case 
was brought before the European Court 
of Justice (“ECJ”).  

In its decision of 19 December 2012, 
the ECJ confirmed the Commission’s 
findings and declared that the adminis-
trative procedure and detailed informa-
tion to be provided by the self-employed 
individuals goes beyond what is necessary 
to achieve the objectives and is therefore 
deemed disproportionate.

The impact of the judgment is still to 
be assessed. It seems that there is political 
pressure to adhere to the Limosa notifi-
cation and as a result the procedural and 
administrative obligations will be adapted. 

On the official Limosa website it is 
stated that “the notification for self-
employed persons is temporarily no longer 
compulsory. The absence of a declaration 
does not give rise to any penalties. The 
same applies for the control requirement 
by the Belgian customer. The judgment is 
of immediate application”.

Anti-abuse measure against second-
ment fraud 
From 10 January 2013 a new measure 
came into force to tackle abuse in relation 
to the applicable social security regime.  

The new provisions allow the Belgian 

courts, social security institutions and social 
inspectors to disregard an A1 form and 
apply the Belgian social security legislation 
from the first day of the abuse of the coordi-
nation rules. Abuse is defined as intention-
ally circumventing the application of the 
Belgian social security scheme by incorrectly 
applying the coordination rules. 

There is however extensive case law by the 
ECJ regarding the binding nature of the A1 
form and the non-contestability of the form 
by the national courts and social security 
institutions, as long as it has not been with-
drawn by the issuing authority.  As a result, 
the anti-abuse provisions are unlikely to be 
deemed compatible with EU law. 

Stricter application of the prohibition 
of putting at disposal of personnel 
In Belgium, in principle, employers are 
not allowed to put employees at the dis-
posal of another company (the user).  
This strict prohibition had been moder-
ated in the past and certain instructions 
given by the user were allowed.  Again, 
within the framework of tackling social 
security fraud, the definition of exercis-
ing employer’s authority has now been 
restricted. 

The receiving company is now only 
allowed to give instructions regarding the 
health and safety regulations applicable 
in the company or instructions that are 
explicitly detailed and described in a writ-
ten agreement concluded between the 
employer and the user. Furthermore, this 
agreement cannot reduce the employer’s 
authority and the practical execution of 
the agreement must be in line with the 
details as listed in the agreement. 

When these regulations are not com-
plied with, putting employees at the dis-
posal of the user is forbidden.  In such 
cases, the user and the employee are con-
sidered to be bound by an employment 
agreement of undefined duration. Both 
the original employer and the user are 
jointly liable for the social security contri-
butions, the salary and any other benefit 
included in the agreement. In addition, 
criminal and administrative sanctions can 
be imposed. 

Taking into account this new provision 
as well as the above described anti-abuse 
measure, where there is an international 
employment, it is important to have a 
well structured written service agreement 

and ensure the seconded employees are 
in possession of the necessary A1 forms. 
Failure to comply with these rules may 
result in the application of the Belgian 
social security. 

The European Court of Justice 
rules on the irrefutable 
presumption of self-employed 
activity for company directors 
in Belgium 
At present, Belgian law states that persons 
designated as agents of a company or asso-
ciation which is liable to pay Belgian cor-
porate income tax, or Belgian non-resident 
income tax, shall be irrefutably presumed 
to perform Belgium professional activities 
as self-employed persons.  This presump-
tion had already been declared as unconsti-
tutional by the Belgian court for company 
directors living in Belgium.  Foreign direc-
tors were still considered to exercise their 
duties in Belgium so that Belgium could 
levy social security contributions. 

The ECJ was asked whether an EU 
Member State may presume that the 
“management from abroad of a company 
which is liable to tax in that State” means 
that the duties must be physically per-
formed in that country. 

In its ruling of 27 September 2012, 
the ECJ ruled that the national legisla-
tion of a member state cannot determine 
the place where an activity is carried out. 
This is considered to be a matter for EU 
law. The location of the activity is the 
place where, in practical terms, the per-
son concerned effectively carries out the 
actions connected with that activity. The 
practical consequence is that directors of 
a Belgium company residing abroad can-
not automatically be considered as exer-
cising a self-employed activity in Belgium 
and therefore be liable to Belgian self-
employed social security contributions. 

It remains uncertain whether the Bel-
gian legislation will be adapted and/or 
whether the authorities will issue new 
guidelines in this respect. Belgian com-
panies with directors managing the com-
pany from abroad should be aware of this 
new development as the judgment might 
effectively impact the social security lia-
bility of their directors. 

Additional social security benefit for 
expatriates 
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Belgium has a favourable tax regime for 
highly qualified expatriates working 
temporarily in Belgium whilst keeping 
their economic, social, personal and 
financial interests abroad. The expatriate 
is taxed on his worldwide income but 
the taxable amount is reduced by two 
additional deductions: the deduction 
for costs to the employer ("tax-free 
allowances") and the "travel exclusion". 

The tax free allowance is capped at EUR 
11,250 per year for executives employed 
in regular companies and at EUR 29,750 
per year for executives employed in recog-
nised headquarters or research and devel-
opment centres.  Both caps are accepted 
by the National Social Security Office 
(NSSO) as exempt from the social secu-
rity calculation base. 

At the end of 2012 the NSSO intro-
duced a new policy (applicable as of Janu-
ary 2012) increasing the tax free allow-
ance for social security purposes when 
companies apply the so-called technical 
note to executive expatriates employed in 
regular companies (cap of EUR 11,250). 
The NSSO office has increased the tax 
free allowance to take into account the 
effective Belgian presence however this is 
capped at a maximum EUR 29,750. 

BDO’s view
The Belgian authorities have long been 
concerned by claims for exemption from 
Belgian social security.   The relatively 
high level of contributions, particularly 
for employers means that many would, if 
given any choice, prefer to pay contribu-
tions in another EU country.  Do expect 
further disagreement between Belgium & 
the EU on this issue.

Germany
The German Statutory Notice on 
Employment Abroad – Infringement 
upon Freedom to Provide Services
According to the German Statutory Notice 
on Employment Abroad, wages paid by a 
German employer to employees who are 
taxed on their worldwide income in Ger-
many, or to employees who are non-resi-
dent taxpayers, are not subject to tax if the 
wages are paid for privileged work abroad. 

The employment abroad has to be 
carried out without interruption for at 
least three months in a country where no 
double tax treaty regarding employment 
income exists.  A certificate issued by the 
country abroad regarding the tax paid 
in that country is not necessary for the 
tax exemption in Germany.  Therefore 

in certain circumstances the privileged 
income remains completely untaxed.  
The purpose of this exemption is for the 
promotion of the German export economy. 
On that basis the German Statutory Notice 
on Employment Abroad is restricted to 
income paid by German employers.

However, on 28 February 2013, the 
European Court of Justice decided that 
the restriction to German employers is 
contradictory to the European law of free-
dom to provide services.  Therefore, the 
income of privileged employment abroad 
will not be taxed if the state of residence 
of the employee and the state of residence 
of the employer are both member states of 
the EU/EEA. 

Therefore it is recommended that 
employees apply for tax-exemption on 
income that relates to all years that are not 
irrevocably assessed.  Either the employer 
or the employee must request a certificate 
of exemption from the local tax office 
where the company is located.  A wage tax 
deduction will not occur in this case.  If 
the income tax has already been paid to 
the tax authority, the employee should 
apply for tax-exemption at his or her local 
tax office of residence.

BDO’s view
Tax authorities within individual EU 
member states do need to be fully cogni-
zant that national laws will be challenged 
if not compliant with EU law.

Germany and Brazil
Convention on Social Security between 
Germany and Brazil
The German-Brazilian Convention on 
Social Security came into force on 1 May 
2013.  This agreement is relevant to com-
panies and employees located in one of 
the contracting states, most notably, in 
the context of extending and increasing 
foreign economic relations between Ger-
many and Brazil.

The purpose of this convention is to 
avoid a double social insurance liability 
while employees are working within the 
respective contracting state for a limited 
time-period of 24 months or less. The 
regulations of the Convention on Social 
Security affect statutory pension insur-
ance, accident insurance and unemploy-
ment insurance. The corresponding social 
security provisions of the sending state 
remain applicable for the employer and 
employee. In the case of a deployment 
for a period of more than 24 months, 
the employee can apply for an exemption 

to remain subject to the domestic legal 
provisions of the sending state for Social 
Security purposes. 

The Convention requires that insurance 
periods which are completed in both con-
tracting states have to be taken into account 
in order to fulfill the conditions of an enti-
tlement for a pension.  The agreement 
provides unrestricted pension payments in 
the respective contracting state.  Pension 
amounts determined before the Conven-
tion on Social Security went into effect can 
be reassessed on request if an amendment 
is specifically required in respect of the pro-
visions within the agreement.  Pensioners 
cannot be treated less favourably as a con-
sequence of such a reassessment.

BDO’s view 
Do expect further social security agree-
ments as global trade expands. The 
number of social security agreements 
lags significantly behind double taxa-
tion agreements but social security can 
be a significant cost for employees and 
employers.  Additionally, expect further 
agreements involving Brazil as its econ-
omy and international influence contin-
ues to expand. 

Netherlands
Employment tax for higher income 
individuals
In the 2013 Dutch Budget, agreement 
measures were taken in respect of the 
economic crisis in the Netherlands.  One 
of these measures is the introduction 
of employment tax of 16% payable by 
employers for higher income employees.   

As a result, for wage tax returns submit-
ted for the period to March 2013 a tax of 
16% should have been paid to the Dutch 
tax authorities by every employer for 
employees with taxable income in 2012 
exceeding EUR 150,000.  This tax is pay-
able in addition to the regular monthly 
employment tax amounts for 2012 which 
had already been paid to the Dutch tax 
authorities.  This tax cannot be reclaimed 
from the employee.

The same rules may be applied in 
2014 in relation to employment income 
received during 2013.  Please note that 
this employment tax may not be in line 
with EU-regulation, based on a recent 
court case as set out below:

Court Case
On 12 February 2013 the court in 
Arnhem decided in a similar tax 
case regarding exceptional severance 
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payments that this legislation had been 
in force retro-actively to the beginning 
of a tax year. This is not in line with the 
EU-regulation according to the point of view 
of the Court (Article 1 of the First Protocol 
to the European Convention on Human 
Rights) as the amount of taxes due 
regarding this income was not foreseeable 
at the moment the income was earned. In 
other words, the income will be taken into 
account as taxable income even though 
this income has been earned before the 
regulation has been in force. 

It is expected that the Dutch tax author-
ities will appeal against this decision how-
ever, it is necessary to wait for the decision 
of the Supreme Court.

BDO’s view
It is clear that adverse economic circum-
stances are driving tax authorities to seek 
additional taxes.  Legal challenges are 
likely where income raising measures con-
travene national/EU regulations or are 
poorly drafted.

Singapore
Personal tax rebate
For the 2013 tax year only, a personal 

income tax rebate of up to SGD 1,500 
will be granted to Singapore resident 
individuals. The rebate will be 30% for 
individuals aged below 60, and 50% for 
individuals aged 60 and above.

Accommodation benefit
Tax on the benefit of housing accom-
modation provided to employees will 
be increased from 2015. The tax charge 
will be based on the annual value of the 
premises, less rent paid by the employee, 
and the taxable value of furniture and fit-
tings will be based on a percentage of the 
annual value of the housing accommoda-
tion. The taxable value of hotel accommo-
dation will be the actual cost of the hotel 
stay benefit provided to the employee. 
The IRAS will provide further details by 
October 2013.

BDO’s view
It is pleasing to see tax authorities rebat-
ing surplus funds/taxes to individuals!

Employer provided accommodation 
has long been tax efficient in comparison 
with cash allowances.  It will be interest-
ing to see to what extent this advantage 
will be eroded.

Andrew Bailey is national head of 
human capital at BDO LLP.  He has 
over 30 years’ experience in the field 
of expatriate taxation. BDO is able to 
provide global assistance for all your 
international assignments.  If you would 
like to discuss any of the issues raised 
in this article or any other expatriate 
matters, please do not hesitate to contact 
Andrew Bailey on 
+44 (0) 20 7893 2946, 
email Andrew.bailey@bdo.co.uk


